IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSI PPI
DELTA DIVISION

IN RE: MASTER FILE NO.
CATFISH ANTITRUST LITIGATION 2:92cv73-D-O
THISDOCUMENT RELATESTO: MDL 928

"ALL ACTIONS"

MEM ORANDUM CPINION

After dmod fouryears of litigaion befo re theundersigned, thepartiesnow come befo re the
oourt seeking find goproval of sttlements beween them which will terminae this cause. In
addition, the petitioners seek goproval of both an avard of attorneys feesand incentiveawardsfo r
the named plaintiffs. T he total amount of poceedsfio m the proposed sttlementsin this case is
$27,525,000.00, and consgtitutes the sum of multiple settlement agreements with the various
defendants.

l. APPROVAL OFTHE ETTLEMEN TS

Fedeal Rule of Civil Procadure 23(e) provides:

e Dismissal or Compromise. A classaction shal not bedismissed or
compromised without thegpproval of thecourt, and notice of theproposed dismissal
girrggtrgpromisemdl begiven to all members of theclassin such manner asthecoourt

Fal. R. Civ. P. 23(e). Therulesdo not provide, however, agandard by which to determinewhether

any <settlement dould be approved. Nonethdess, courts have determined tha class action

settlements fould be gpproved when they are "fair, adequate and eaonable.” Inre Corrugated
Containg Antitrug Litig., 643 F.2d 195, 207 (5th Cir. 1981), cert. denied, 456 U.S. 998, 102 S.Ct.

2283(1982); Paker v. Anderson, 667 F.2d 1204, 1209 (5th Cir. Unit A), cert. denied, 459 U.S. 828,

103 S.Ct. 63, 74 L.Ed 2d 65 (1982). |1 n making this determination, this courtisto
oconsider six factors:

D whethe the sttlement wasthe product of fraud orcoluson;

2 the complexity, expense and likdy duration of thelitigation;

3 thestage of the proceedings and theamount of discovery completed;
4 thefactud and legd obstaclesto prevaling on the merits;
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(5) the possible range of recovery and the certainty of damages; and
(6) the respective opinions of the participants, induding class counsel,
classrepresentatives, and absent class membas.

Reed v. General Motors Corp., 703 F.2d 170, 172 (5th Cir. 1983); Paker, 667 F.2d at 1209; In re

Prudential Bache Energy Income Patnership Sec. Litig., 815 F.Supp. 177, 180 (E.D. La 1993);In

re Shell Oil Refinary, 155 F.R.D. 552, 559 (E.D. La. 1993).

Othe relevant factors may dso be considered, such aswhethe the settlement amount is
muah less than that ©ught in the complaint, the defendant'’s inability to pay agreater amount, the
number of objectors to the sttlement, and whethe any cogent objectionshave been rased to the
settlement. Manud for Complex Litigation, (Thrd) 8§ 30.42 (heeindter "Manud"); In re Ford
Motor Co. Bronco 11 Litig., 1995 WL 222177, *4 (E.D. La. April 12, 1995) (Memorandum and

Order Denying Approval of Class Sdtlement).

A. EXISTENCEOFRRAUD OR COLLUSON

There is nothing beo re the court which indicatesthat fraud or collugon is involved in any
way with the settlement agreements beo re the court. United States Magistrate Judge J David
Orlanky wasintimately involved with the settlement negotiationsamong the partiesin this action,
and the undersigned firmly bdieves tha without lidge Orlanky'sdiligent efforts, this case would
have proceeded to a lengthy and arduous trial. Aswell, both uidge Orlanky and the undersigned
conduded thefind settlement conference wherein a settlement agreement wasreached with regard
to theonly remaining defendant at tha time, Delta Pride Catfidh, Inc. T hs court hasbeen kept well
info med asto the progress of settlement negotiations in this case from multiple ources, and is of
theopinion tha al counsel involved vigorously represented theinterests o fther respectiveclients.
Findly, theoourt notestha the matter of attorneys feeswasnot negotiated in conjunction with the
settlement agreements, but rather wasleft asa sspaate determination to be madeby the court. In

re Ford Motor Co. Bronco Il Litig., 1995 WL 222177, *4 (E.D. La. April 12, 1995) ("Sepaate

negotiation of the class sttlement beore an agreement on fees is generally preferable to avoid

conflicts of interest between the attorneys and theclass”). Application of this first factor favors
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goproval of the settlement agreements.

B. COMPLEXITY OFCASE

T his case involved allegations of pricefixing which allegedly occurred over aten year period.
Dueto thedheer size of evidence, thenumbe of witnesses and thereams of documentary evidence,
this court can mog assuredly state tha this matter wasfactudly complex. In addition, theplaintiffs
faced some legd dilemmaswhich presented difficult quedtions for the partiesand the court, not the
least of which wastheadmissibility of thetegimony of thar proposed expert on damages, Dr. bhn
C. Beye. Ses infra, 81(D). This case wassufficently complex that resolution by settlement was
amod favorableoption fo r allinvolved. T his factor favors goproval of the sttlements.

C. STAGEOFROCEED INGS; DISCOV ERY

Sdtlement with the defendants in this cause was staggered throughout the course of
litigation, with theplaintiff classreaching an agreement with thelas settling defendant on December
20, 1995. Tria was et to begin in this matter on January 8, 1996 - approximately two week slater.
All discovey had been completed, and the partieshad aready submitted avoluminous find pretrial
order to theundersigned. In addition, numerous motionshad been made and this court had dready
ruled upon many of them, thereby more firmly esablishing alegd framework fo rtria of this matter.

E.q., Inre Catfih Antitrud Litig., 908 F. Supp. 400 (N.D. Miss. 1995) (Catfish I11) (denying motions

forsuammary judgment); In re Catfih Antitrug Litig., 164 F.R.D. 191 (N.D. Miss. 1995) (Catfish

1) (granting motion to rekase grand ury tanscrps);In re Catfih Antitrug Litig., 826 F. Supp.

1019 (N.D. Miss. 1993) (Catfish I) (certifying class). This court is fully confident that all involved
knew therelatve strengths and weaknesses of thar respective positions, and tha nothing was left
to do except proceed to trial. 1nlight of this fact, this factor favors goproval of the sttlements.

D. AROBABILITY OF SUCCESS

All'in dl, theoourt bdieves tha theplaintiffs had arelatvedy good chance of prevaling on
the merits of this cause. There was already evidence beo re the court with regard to numerous

meetings o f the defendants representatives concerning price fixing, and some of this evidence was
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quite damning. Catfidh 111, 908 F. Supp. at 408-09. Neverthdess the plaintiffs still faced ome
potentially difficult obstaclesto lecovely. Seveaal vidble legd defenses were still avalable to the
defendants, such as goplication of the Clayton Act's statute of limitationsand the protection of the
corporate entity. 1d. at 407-08, 411-13. Thegreated threat to lecov el , however, did not concern
the egablisyment of liability but rather the matter of damages. This court hdd in abeyance any
ruling on motions to exclude or limit the tegimony of the plaintiffs' damages expert. 1d. at 410.

Whilethecourt hasnever decided theissueand it will not do 2 today, it is su fficien tto note tha the
oourt had serious concerns aéout theadmissibility of Dr. Beyer's tesimony because of thegppaent

novelty of his economic theoriesin light of thedictatesof Daubert v. Merrell Dow Pharmaceuticals,

Inc, 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed2d 469 (1993). Ths courtisoftheopinion tha this
factor favors goproval of the settlements.

E. RANGE O FRO S9SBLE RECOVERY

Based upon theopinions of Dr. Beyer, theplaintiffs have previoudly argued to thecourt tha
the upward range of possb ke recov ety n hs matter isquite monumental. 1n the opinion of Dr.
Beye, theinjury inflicted by this alleged congiracy causd damage to the extent of artificialy
raising catfis prices approximately 8.3% over a ten year period. Asone of the objectors to the
goproval of thexe sttlements opined, "[a] simple extrgoolation yields damage calculations in the
range of sveal hundreds of millions of dollars." When considering the volume of catfih ld
during the period of thealleged congiracy, sich astatement seems mod accurate. In addition, the
plaintiffs ©ught treble damagesunder theClayton Act, and had theopportunity to recov erattorneys
fees from thedefendants. Catfish 1lI, 908 F. Supp. at 404, 410; 15 U.S.C. § 15(a) (Supp. 1995).

However, ajudgment against defendants who cannot pay is worthless Intheopinion of this
oourt, it wasaso veay likdy tha iecov ey could havebeen obtained against o me, but not al, of the
defendantsin this case. T he defendants who were the"degp pockets' in this cause were also those
defendants who were modg likdy to avoid liability. Conversely, the defendant mog likdy to be

bund liable was Delta Pride Due to the naure of Delta Prideés busness organization as a
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coopeative and in light of itsfinandal condition, any judgment against it had afair chance of beng
worthlessasto amountsin ex cess of these settlement agreements. When thecourt considers not only
thepotentia provable damagesin this quit, but also 1) thepossibility of a finding of ligbility aganst
only ome of thedefendants and 2) the ability of the defendantsto actudly pay sich alarge avard,
it isapparent tha this factor favors goproval of the sttlement agreementsin this case.

F. OPINIONSO FFERSO N SINVOLV ED

T he only personswho do not haveafavorable view of these proposed sttlementsare, to the
extent of the court'sknowledge, the two objectors to the settlement. These two objectors are
Scweggmann's Giant Supermarkets, I nc. ("Schwegmann's'), and Cajun Brothers Sesbod (" Cajun
Brothas"). Both Schwegmann'sand Cajun Brothers object to the amount of the settlement astoo
small, asmerely "pennieson thedollar" compared to the opinions o f the plaintiffs' damages expert
Dr. bhn C. Beye. Furthe, both objectors express sevee concern over thefact tha they havenot
been made aware exactly how muah of the settlement amount will ultimately be awarded to them
individually. Asto thar lag concern, the court recognizes tha under present facts thesituation is
unavoidable. It isimpossible for anyone to determine how much each dass member will receive
from this settlement until the number of claimant class members eligible to obtain a portion of this
settlement is known. Asto thear otherconcens the court does ecognize a subdantial disparity
between the asserted amountsofdamage and the ultimate sttlement amounts.

As already discussed, however, the plaintiffs' problems did not end with the tak of
edablihing licbility. They were ako faced with problems egsablishing liability against multiple
defendants, with establihing the gopropriate amount of damages and then, eventudly, with the
burden of collecting any damages awarded. T heobjections of Schwegmann's and Cajun Brothers
are insuffcient to convince this court tha in light of all the facts and circumstances, thee

sttlementsare not fair and eaonable.

G. OTHER FACTORS



1 THENUMBER OFOBJECTORS
Asnoted by thecourt, only two (2) classmembes have gopeared beo re theoourt to object
to the goproval of thee sttlement agreements - Schwegmann's and Cgun Brothas. When
compaed to thenumbe of class members, this factor clearly favors gpproval of the sttlement.
2. COGENTOBJECTIONS
T hecourt hasaready discussad thesub gantiveobjectionsto these settlement agreementsand
findsno reason to read d ressthem here.
3. DEFENDANTSINABILITY TOFAY A GREATER AM OUNT
The court has already discussad this factor aswell within thecontext of prior andyss. Ths
factor favors goproval of the settlement agreements.
H. CONCLU SION
In light of al of thefactors, theundersigned findsthat these settlement agreements are "fair,
adequate and eaonable" with respect to theclassand $1ould begoproved. Objectionsto goprova
of these settlementsare noted, but thecourt doesnot bdievetha theobjections havesu ficien tmerit
to prevent goprova of these agreements.
. ATTORNEY S FEES COSTSAND INCEN TIVEAWARDS
A. ATTIORNEY S FEES
Now tha the court hasdeterminad tha it will gpprove the settlement, it mug now turn to
address the othe relief requesed by the petitioners. An award of attorneys fees hashistorically
bean determinad through the use of two methods - the lodesar method and the percentage fee
method. Likewise, theeare generay only wo instanceswhen fedealco u rsaward atorneys fees
The first is statutory fee cases whee law provides tha theprevaling party is to recov erfeesfom
theopposing side The sscond is in a"common und" case, where thecondud of p lain fffs' counsel
has created acommon fund ofiecovely forthar clients.
1 WHATAHROACH $HOULD BEUED?

T he mgjority of circuits goply a"percentagefee” goproach in common ind casesauch asthe
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one a ba, eithe exdusvdy or at thediscretion of thedistrict court. E.g., In re T hrteen Appeals,

54 F.3d 295, 308 (14 Cir. 1995); Inre General Motors Corp. Pidkup Truck Fuel Tank Litig., 55F.3d

768, 821 (3rdCir. 1995); Swedish Hog. Corp. v. Shalala, 1 F.3d 1261, 1268 (D.C. Cir. 1993);

Harman v. L yphomed, Inc., 945 F.2d 974-75 (7th Cir. 1991); Camden | Condominium Assoc., Inc.
v. Dunkle, 946 F.2d 768, 771 (11th Cir. 1991); Paul, bhnon, Alston & Hunt v. Graulty, 886 F.2d

268, 271 (9th Cir. 1989); Brownv. PhillipsPdroleum Co., 838 F.2d 451, 454 (10th Cir. 1988). The

United States Supreme Court hasalso noted that inacommon tind case, goplication of a"percentage

fee" gpproachis theproper method in awarding attorneys fees. Blumv. Stenon, 465 U.S. 886, 900

n.16, 79 L.Ed.2d 891, 903 n.16, 104 S.Ct. 1541 (1984) (" Unlikethe calculation of attorneys fees
under the ‘common find doctring' where a rranable fee is based on a pecentage of the ind
bestowed upon theclass. . . ."). Indeed, every "common und" case to come befo re the Supreme
Court utilized a percentage goproach, and when given theopportunity, the Court declined to adopt

thelodegar method in the common find context. E.g., Boeng Co. v. Van Gemert, 444 U.S. 472,

100 S.Ct. 745, 62 L.Ed 2d 676 (1980); see also Sprague v. Ticonic Nat'l Bank, 307 U.S. 161, 59

S.Ct. 777, 83 L.Ed 1184 (1939); Central R.R. & Banking Co. v. Pdtus 113 U.S. 116, 127-28, 5

S.Ct. 387,393, 28 L.Ed 915 (1885); Trugeesv. Greenough, 105 U.S. (15 Otto) 527, 26 L.Ed 1157

(1881).
Numerousdistrict courtswithintheFifth Circuit havealso goplied apecentagefee goproach.
Ses eq., Inre Medical Care AmericaSec. Lit., Civil Action No. 3:92cv1996-J (N.D. Tex. Apr. 24,

1996) (Order and Find Judgment); In re Prudential Bache, 1994 WL 150742, *5 (E.D. La. April 13,

1994); In re Shell Qil, 1993 WL 557514, at *21; TransAmerica Refining Corp., et a. v. Dravo

Corp., et a., Civil Action No. H-88-789 (S.D. Tex. May. 24, 1992) (Orde granting bint Pdition
forAttorneys Fessand Expenses); In re MiddleSouthU til. Sec. Litig., Civ.A. No. 85-3681, 1991

WL 275769, at *1 (E.D.La. Dec. 19, 1991); Kleinman v. Harris, Civil Action No. 3:89-CV-1869-X

(N.D.Tex. ine 21, 1993) (gpproving fee of appoximately one-third of bendit achieved of
$1,170,000); Inre GranadaPatnershipsSec. Litig., M DL No. 837 (S.D.Tex. Oct. 16, 1992) (fees
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in theamount of 30% awarded under a pure pecentage of lecovely goproach); Inre L omasFin.

Corp. Sec Litig., Civil Action No. CA-3-89-1962-G (N.D.Tex. Jan. 28, 1992) (approving fee of

amod one-third of benefit achieved ofover$20 million); Rwv ell v. Healthved, CA 3- 89-2394-H

(N.D.Tex. Dec. 3, 1991) (awarding e of 30% of bendit achieved); Teichler v. DSC
Communications Corp., CA 3-85-2005-T (N.D.Tex. Oct. 22, 1990) (plaintiffs' counsel awarded $10

million on a settlement of $30 million in securities class action); Finkel v. Docutel/Olivetta Corp.,

CA3-84-0566-T (N.D.Tex. Fen. 23, 1990) (awarding fees amounting to 33% of settlement fund).
The FfthCircuit itself, however, has neverthdess consistently gpplied a "lodesar method"

to deerminetheproper amount of an attorneys’ fee award in common find cases. LouisianaPower

& Light Co. v. Kellstrom, 50 F.3d 319, 324 (5th Cir. 1995); L ongden v. Sundermen, 979 F.2d 1095,

1099 (5th Cir. 1992); Copper Liquor, Inc. v. Adolph Coors Co., 684 F.2d 1087, 1092 (5th Cir. 1982).

The"lodegar" is computed multiplying thenumber of hours easonably expended by
theprevailing hourly rate in thecommunity fo r similar work. T he court then adjuds
thelodegar upward or downw al depending on therespectiveweights of thetwelve
factors st fo rh in bhnon v. Georgia Highway Express, Inc., 488 F.2d 714, 717-19
(5thCir. 1974).

L ongden, 979 F.2d at 1099. Preference for he percentge method is more logical in complex
litigaion, and thelodegar approach hasbean roundly condemned in tha context:

T he lodegar method mak es considerable demandsupon judicial resources since it
can be exceptionally difficult fora coutt to review attorney billing info rmation over
the life of a complex litigaion and make a determindion aout whether the time
devoted to thelitigaion was necessary or reaonable.... The lodedar procedure
requiresdetailed involvement by theDistrict court, evduding the easonableness of
expenditure of attorney time and effort, and making compasative inquiries on
reaonable rates for those services. Given the complexity of many dass action
lawsuits, combined with the degree ofdetailed review required and considering the
heavy workload of mod district court judges lodegar calculation is likdy to cause
significant dday beween the creation of a common fund and remuneration of class
oounsel. In ocontrad, the goplication of a pacentage-of-thefund methodology is
relatvdy straightforward and much lesstime consuming.

Garza v. Sporting Goods Properties Inc., 1996 WL 56247, n.35 (W.D. Tex. Feb. 6, 1996) (quoting

SvaishHo9. Corp., 1 F.3d at 1269-70). Theundersigned bdievesthat goplication of thelodesar

gpproach in this case is ndthe feasible nor necessary. Determinaion of rea®nable ratesforhe
number of attorneysinvolved in this litigation would be mod difficult, egpedaly in light of thefact
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tha mog of them hal from districts outside of Mississippi and may be entitled to a hourly rate

higher than wha is normally considered eaonableinthis district. Todd ShipyardsCorp. v. T urbine

Sav., 592 F. Supp. 380, 392 (E.D. La. 1984); Riddel v. National Democratic Paty, 545 F. Supp.

252, 256 (S.D. Miss. 1982). Likewise, in order to properly gply the lodestar method, this court
would have to review reams of itemized billing record s in order to determine whethe al of the
goproximately 39,453 charged hours were "reasonably expended” on this litigaion. Louisiana
Power, 50 F.3d at 325-27; Uniform Locd Rule 15(b)(3)(A) (requiring movants who request
attorneys feesto sibmit "an itemized statement of all time expended by counsel, togethe with a
brief dexcription of the services paformed during each period of time itemized."). Resolution of
other cases on this court'salready crowded docket would be sverely delayed if the court had to
attack s1ch an administrativebehemoth. Numerousother problemswith thelodestar approach have

been gopropriately noted by other courts. E.qg., SvedishHo9., 1 F.3d at 1268-70; In re Prudentia

Bache 1994 WL 150742, *2-5 (E.D. La. April 13, 1994); Court Awarded Attorneys F ees Report
of theT hrd Cirauit Task Force, 108 F.R.D. 237, 246-49 (Oct. 8, 1985). I n addition, courtswhich

have gplied both methods have normally reached compaable awards E.qg., L ongden, 979 F.2d at
1100 n.11; In re Shell Qil, 155 F.R.D. at 573. In light of therelatve worth and utility of the
avalable methods for detemmining attorneys fees awardsin alarge dass litigation, this court will
goply aeaonable pecentage goproach to an award of attorneys feesin this case. Application of
the lodegar goproach to the instant litigaion would be unduly burdensome upon the court, and
would not likdy result in amore rasonable award.

Now tha the court has determined tha the proper method to gply in this case is the
"percentage fee" goproach, the court's inquiry turns to what particular pecentage is to be used.
While othe ocourts have adopted vaying benchmark numbers, the undersigned finds tha the

adoption of an initial benchmark pecentage of 25% is mod eaonable. Paul, bhnon, Alston &

Hunt v. Graulty, 886 F.2d 268, 272 (9th Cir. 1989) (adopting 25% benchmark); Inre Shell Qil, 155

F.R.D. at 573 (noting mos common fund fee award srange between 20% and 30%); Camden |, 946
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F.2d a 774 (" T he mgjority of common und fee awardsfall beween 20% and 30% of thetund.");
Bowen v. Southtrud Bank of Alabama, 760 F. Supp. 889, 899 (M.D. Ala. 1991) (adopting

benchmark of25%).

Regardless of which method is goplied, this court mud still mak e an avard of fees which is
eaonable. Inorder to ensure theeaonableness of the pecentage goplied, many drcuits which
goply thepecentage method still mak e goplication of the bhnon lodedar factors. Uselton, 9 F.3d
at 853; Brown v. PhillipsPdroleum Co., 838 F.2d 451, 454-56 (10thCir.), cert. denied, 488 U.S.

822 (1988); Camden |, 946 F.2d at 775; T arris v. T ucson Elec. Power Co., 8 F.3d 1370, 1376 (9th

Cir.1993). While dl of the Johnn factors are not necessarily relevant under a pecentage fee
goproach, this court bdieves tha those factors are themod proper standard withw hHch to weigh
thereaonablenessof afee award. Longden, 979 F.2d at 1100. T hetwelveJohnn factors are: (1)
the time and labor required; (2) the novelty and difficulty of the questions involved; (3) the ill
required to performthelegd service properly; (4) theprecli o n of other employment by theattorney
due to the acceptance of the case; (5) the customary fee; (6) whether thefee is fixed orcontingent;
(7) thetime limitations imposed by theclient or the circumstances; (8) theamount involved and the
results obtained; (9) theexperience, reputation, and ability of theattorneys; (10) the"undesirability”
of thecase; (11) thenature and thelength of theprofessional relationship withtheclient; (12) awards
insimilar cases bhnon, 488 F.2d at 717-719. Even though the Johnon factors mug beaddressed
to enaure tha the resulting fee is rrasonable, not every factor need be necessarily considered.
Uselton, 9 F.3d at 854 ("rarely are all the bhnon factors goplicable; this is paticularly 0 in a
common ind caxe.") (quoting Brown, 838 F.2d at 456). Based upon an goplication and andysis of
these factors, the court can meke any adjugments necessary to the benchmark percentage rate in
order to endure tha aeaonable amount isawarded.
a TIMEAND LABOR REQUIRED
This litigation began dmog fouryears ago, and has lumbered along on this court's dock et

ever snce. During thecourseof this litigation, this cause hasproceeded in amanner not unusual for
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a case of this magnitude. While a vast amount of work has ben put forth by al involved, the
expenditure is not surprising in light of the naure ofthe daimsand thefactsinvolved. T he court
is of theopinion that the magnitude of work required in this litigaion is accurately refeced n he
naure of an award based upon pecentage of lecov ely , and therefore asa general matter this factor
doesnot significantly &fect the eaonableness of an avard in this case.

In addition, this matter did not haveto gototrial. Thetrial of this matter wasscheduled for
fo urweek sbeo re theundersigned, and thecourt is certain that asubgantial amount of blood, sweat
and tears would have bean expended by dl involved lag January had this matter not bean resolved
before trial. Inlight of thenaue ofacontingency fee award, thefact tha this matter wasresolved
before trial, and tha pre-trial matters were both lengthy and ardous, thecourt iso ftheopinion tha
this factor does not warrant an adjusment in this case.

b. NOVELTY AND DIFFICULTY OF
THE ISSUES XILL REQUIRED
TO FERFORM

While this case did indeed involve factudly complex issuesdueto thelarge naure of this
litigation, the undersigned doesnot bdievetha theissues were 2 novel or difficult asto require an
adjugment to thebenchmark pecentage. Likewise, thecourt doesnot bdievetha theill required
of counsel in this litigation was of such ahigh caliber tha any adjugment is warranted.

C. FRECLUSION OFOTHER EMPLOYMENT

T he pditioners argueto theoourt that "theprosecution of this litigation significantly reduced
thar opportunity for employment in othercases" T he court does not dispute this statement, but
oounsel has not demonstrated how this reduction of employment in other casesis any greater than
would normally be expected from expending time in pursuit of any litigaion, nor how any sich
reduction is not compensated for in light of the sheer size of the proposed settlements. After
oonsideration, the court finds tha this factor should not alter the benchmark rate.

d. CUSTOM ARY FEE

T he court has considered the customary feesthe petitioning attorneys assert they chargein
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similarcases. T he court doesnot find tha this factor warrants any adjugment.
e FIXED ORCONTINGEN T FEE
Each pditioning law firm and attorney represents to the oourt via affidavit tha they
undertook representation of the plaintiffs in this action on a contingency basis. They dhal recelve
an award based upon apecentage of recovery in any event, and theundersigned doesnot fedl tha
this factor warrantsan adjugment to the benchmark rate today .
f. TIMELIMITATIONSIMRFOSD BY THECLIENT
Asthis wasa classaction auit, this factor hasno goplication.
g. AM OUNT INVOLV ED/RESJLTSOBTA INED
T he award of damages sought in this case wasindeed sibgantialy larger than the amounts
involved in the settlements before the court today. The court has already acknowledged this
discrepancy within the context of approving the settlement agreements. T he discussion given it
earlier is also goplicable here. Important to this court'sdecision is therelatvelvency of theparties
involved in this case. During settlement negotiations involving the plaintiffs and defendant Delta
Pride for example, both sides had experienced bankruptcy attorneys intimately involved and
rendering thear advice. Whiledefendant DeltaPridegppeared to this court to hold themod exposure
to liability in the event a trial was held, it likewise possessed a unique finandal condition which
preclded it from paying aslarge a sttlement asthe ddlendants ConAgra and Hormel. T his factor
doesnot warrant an adjugment of thebenchmark rate in this case, particularly in light of thenature
ofacontingency award.
h. EX FERIEN CERERJ TA TION/ABILITY OFATTORNEY S
Inthecoourt'sopinion, all of theattorneysinvolved in this case haveperformed quite well on
behdf of thar clients, and the court congratulatesthem on ther peformancein this matter. Many
of the counsel involved have naiona reputations within the antitrud arena and havelived up to
thar name. Neverthdess theundeasigned doesnot bdievetha this factor sufficiently w amnsan

adjugment of thebenchmark percentagein this case.
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I UNDESRABILITY OFTHECASE
Ultimately, the court finds tha ths case was no more undesrable than any other case of
compaable magnitude. While casescertainly become lessdesirable to smedegree asthey incease
in size and complexity, they aso usudly incease smultaneoudly in termsofpotential reward on a
contingency bass. In tha the size of potentia recovery w asheghened propobnagl o he
magnitude of thework involved, theundersigned doesnot bdievethat any adjugment is necessitated
by this factor.

J- NATU REFLENGTH O FFROFESSIONAL RELATIONSH IPWITH
THECLIENT

This factor hasno gpplication in this court'sandysis.
K. AW ARDSIN SIMILAR CASES

T he pditioners present to the court citations of numerous caseswherein the presiding judge
awarded feeswithin arange of fifteen (15) to fifty (50) percent. In mog of thededsionscited, the
awarded fee wasin therange of thirty (30) to thirty-three and one third (33 1/3) pecent. Caun
Brothers encourages theoourt to adopt a benchmark rate of 15% as"a more eaonable figure" for
attorneys fees, but directs the court to no additional authority for tiis fig u re. However, it isnot
unusud to find fee awardsranging between those amounts, even within the FifthCircuit. E.g., In

re Prudential Bache, 1994 WL 86682 (E.D. La. Mar. 7, 1994) (noting typical range of 17.5% to

33%); In re Tennew Inc. Sec Litig., Civil Action No. H-91-2010 (S.D.Tex. line 19, 1992)

(approving fee of 25% of bendit achieved of $50 million); Inre First Republic Bank Sec. Litig., CA

3-88-0641-H (N.D.Tex. Feb. 28, 1992) (27.5% fee award); In re Middle SouthU tils. Sec Litig.,

Civil Action No. 85-3681 Sedtion"H", 1991 U.S.Dist.LEXI1S 18062, a *2 (E.D.La Dec. 17, 1991)
(20% fee award). Inlight of these and othe decisions considered by the court, the undersigned is
of theopinion tha the 25% benchmark is well centered within the range of fees normally avarded
in common und caxes No ajugment hal bemadeforhisfacor.

B. COSTS

Pditioners seek recovery of costs in this action in the amount of $1,726,681.08. While
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objections on behdf of two class members have been filed as to the amount of the atorneys fee
award, no party has objected to theparticular amount of costs. T hecourt hasalso carefully reviewed
thesubdantial amount of itemizationsofco gsprovided to thecourt, and theundersigned findsthem
eanable under the circumstances ofthis litigation. As sudh, and finding no ileaon to determine
tha the asserted costs were uneaonable, the court will award the fu lamount requested.

C. INCEN TIVEAWARDS

Itis not unusua foracourtto makean "incentiveaward" to named plaintiffs because of thar

sacrifices in pursuit of litigaion on behdf of the class Ses e.q., Gaskill v. Gordon, 1995 WL

746091, *4 (N.D. Ill. Dec. 14, 1995); Whitev. National Footbdl League, 82 F. Supp. 1389, 1406

(D. Minn. 1993); Blazn& v. C.G.S. Saentific Corp., 387 F. Supp. 1184, 1189 (E.D. Pa 1974). In

this case, thefournamed plaintiffs seek an incentive award of $10,000.00 each foractivitieswhich
facilitated resolution of this cause. Notice of thar intention to sek such an awvard waspresented to
theclass, and to dae no classmember has objected to s1ch an award nor itsamount. T he courtfinds
an incentiveaward gopropriate in this case and will therefore award each of the named plaintiffs an
incntiveaward in therequested amount of$10,000.00.

D. FINAL CALCULATION

Upon due consideration of all of the bhnon factors, theundesigned is of theopinion that
afind adjugment of thebenchmark rate nead not bemade. Many factors which might have more
effect in acase where thelodesar goproach wasusd are lessimportant here, wheae thevery naure
of apeacentagerecovely encompassesmany of theconcernstha these factors address. 1n addition,
thecourt has considered theobjectionsto theamount of attorneys fees presented by Schwegmeann's
and Caun Brothes. The court bdieves tha any factors which might individually w amnt
adjugments and haveaready ben noted by theoourt serveto "cancd each other out,” and tha the
25% benchmark rate $1ould not be adjuded - its straight goplication will result in areaonable fee
forthepstitioners. Inlight of thedeerminaionsheretofo re madeby thecourt, thefind beakdown

of today'sdecision is asfo b ws:



Gro ss Sdtlement Amount $ 27,525,000.00

LessTaa Expenses - 1,726,681.08
Net Setlement Amount 25,798,318.92
Net Setlement Amount 25,798,318.92
Applied Pacentage Rate X 25
Attorneys FeesAward 6,449,579.73
Net Setlement Amount 25,798,318.92
LessAttorneys Fee 6,449,579.73
Balancefor T aa Class Distribution 19,348,739.19
Balancefor T aa Class Distribution 19,348,739.19
LessInoentive Awards - 40,000.00
(4 x $10,000.00)

Balancefo r Geneal Class Distribution 19,308,739.19

The award of attorneys feesin this case is in an aggregae amount, with distribution among
thevarious firmsand attorneys to be made by agreement among classcounsel. Longden, 979 F.2d
at 1101 (" T hedistrict court acted well withinitsdiscretion in awarding an aggregaesum. . . leaving

gpportionment of tha sum up to the. . . attorneys themselves.") (citing In re Agent Orange Prod.

Liab. Litig., 818 F.2d 216, 223 (2d Cir. 1987)). Intheevent tha class counsel cannot agree to an
equitable distribution beween themselves, the court can then gopoint a Special Mager, pad from
the corpus of the &torneys feesaward, to mekeboth areport to the court and recommendation as
to how thetundssould bedistributed.

CONCLU SION

After careful consideration of all therelevant factors, theundersigned is of theopinion tha
the sttlement agreements between the plaintiff class and the delendants in this case are "fair,

adgquae and eanable” and fould be given find goproval. Further, aftercongdeation of the
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Dbhnon factors, thecourt has calculated areaonable attorneys fee to beawarded to classcounsel,
inthebase amount of $ 6,449,579.73. T he motion to grant incentive avardsto thenamed plaintiffs
in this action dhal be granted, and they shadl be given such an award in the base amount of
$10,000.00 each. Findly, thepetitioners' requed for an avard of cogs shdl begranted, in thebase
amount of$1,726,681.08.

A spaateorder in accordance with this opinion shall issuethis day.

THISthe__ day of August, 1996.

United StatesDistrict lidge



IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSI PPI
DELTA DIVISION

IN RE: MASTER FILE NO.
CATFISH ANTITRUST LITIGATION 2:92cv73-D-O
THISDOCUMENT RELATESTO: MDL 928
"ALL ACTIONS"

ORDER

Pursuant to amemorandum opinion issued this day, it ishereby ORDERED THAT:

1) the motion fo r find gproval of the sttlement agreements in this cau<e is haeby
GRANTED,; those agreementsare heeby APPROVED ;

2) themotion fo r"incentiveawards' to begranted to thenamed plaintiffs in this action
is haeby GRANTED; each of the four named plaintiffs in this cause are haeby GRANTED an
incntive award of$10,000.00, plusaccrued interest on tha amount, to be pad before distribution
of theremainder of the settlement fund to remaining class members;

3) thejoint petition fo ran award of attorneys feesand costsis haeby GRANTED inthe
aggregae amounts of $ 6,449,579.73 and $ 1,726,681.08, plusaccrued interest on those amounts.
T hese awardsand thegopropriate amounts of accrued interest constitute thefu llaward of attorneys
fees and expenses, and no aditional amounts shall be awarded to dass counsel when future
installment payments under settlement agreements are made by the defendants. Class counsel are
hereby given thirty (30) daysinwhich to notify thecourt tha they havereached a binding agreement
asto thedistribution of theawardsof attorneys feesand coststo individual law firmsand attorneys.
In the event tha class counsel fall to provide sich notice of an agreement to the oourt, the
undersigned shall set adate forahearing on theissueand forhe ap ponment of a Specia Mager
pursuant to Federal Rule of Civil Procedure 53. In the event tha a Speda Mader need be
gppointed, compensation forh e S pecalMader shdl bepad from thecorpus of theattorneys fees
award.

All memoranda, affidavits and other matters considered by thecourt in granting the motions

i v



of thepditioners and m&king its other rulingstoday are hereby incorporated and madeapart of the
record h hscause.

O ORDERED, this the__ day of August, 1996.

United StatesDistrict lidge



